VA\‘"'A\VA\“'A\Ihu...

=

AN N
7 =

PRATT’S

REPORT
@ LexisNexis

EDITOR’S NOTE: OUT OF THIS WORLD
Victoria Prus

METHANESAT JOINS GREENHOUSE GAS
MONITORING CONSTELLATION
Arie T. Feltman-Frank

U.S. ENVIRONMENTAL PROTECTION
AGENCY FINALIZES PFAS DRINKING WATER
REGULATION
Dianne R. Phillips, Jc

Jose A. Almanzar,

bert P. Frank and

n Spears

Me¢ \amh'm A. Colligan, ¥
Molly Broughton

U.S. DEPARTMENT OF THE TREASURY’S
OFFICE OF FOREIGN ASSETS CONTROL
REVOKES GENERAL LICENSE 44 RELATED TO
VENEZUELA'’S OIL AND GAS SECTOR

dez, Gabriel Caballero Jr,,
ostein, Ronald A. Ole
llister, Antonia |. Tzi

ste and Catherine Yepes

WAREHOUSE AND LOGISTICS OPERATIONS
TARGETED BY REGULATORY PUSH FOR
“INDIRECT SOURCE RULES” TARGETING
VEHICLE EMISSIONS

Meera Gorjala, Joshua R. More and

J. Michael Showalter

INFLATION REDUCTION ACT: INTERNAL
REVENUE SERVICE EXPANDS ELIGIBILITY FOR
ENERGY COMMUNITY BONUS CREDIT

S y Lorch, Jonathan J. Ma >
\JL—H«;‘M Bunch and Natalia

ARTIFICIAL INTELLIGENCE AND ENERGY:
NETWORK INNOVATION AND GROWTH
Gene F. Price, Lauren E. Cole and

Janelle E. Thompson

CHINA RELEASES CARBON ALLOWANCE

TRADING REGULATIONS

Hui Xu, Paul A. Davies, Jean-Philip
Qingyi Pan

ENERGY TAX UPDATE

Amish Shah, Brad M. Selt
Joshua \ \ (‘l ('eri Roger

pe Brisson and

zer, Nicole M. Elliott




Pratt’s Energy Law Report

VOLUME 24 NUMBER 6 June 2024

Editor’s Note: Out of This World

Victoria Prussen Spears

MethaneSat Joins Greenhouse Gas Monitoring Constellation

Arie T. Feltman-Frank

U.S. Environmental Protection Agency Finalizes PFAS Drinking
Water Regulation

Dianne R. Phillips, Jose A. Almanzar, Meaghan A. Colligan,
Robert P. Frank and Molly Broughton

U.S. Department of the Treasury’s Office of Foreign Assets Control Revokes General
License 44 Related to Venezuela’s Oil and Gas Sector

Andres Fernandez, Gabriel Caballero Jr., Jonathan M. Epstein,

Ronald A. Oleynik, Andrew K. McAllister, Antonia I. Tzinova,

Daniel A. Noste and Catherine Yepes

Warehouse and Logistics Operations Targeted by Regulatory Push for “Indirect Source
Rules” Targeting Vehicle Emissions
Meera Gorjala, Joshua R. More and J. Michael Showalter

Inflation Reduction Act: Internal Revenue Service Expands Eligibility for Energy
Community Bonus Credit
Steven Lorch, Jonathan J. Macke, Nathan Bunch and Natalia Pierotti

Artificial Intelligence and Energy: Network Innovation and Growth
Gene FE. Price, Lauren E. Cole and Janelle E. Thompson

China Releases Carbon Allowance Trading Regulations
Hui Xu, Paul A. Davies, Jean-Philippe Brisson and Qingyi Pan

Energy Tax Update

Amish Shah, Brad M. Seltzer, Nicole M. Elliott, Joshua David Odintz,

Roger David Aksamit, Kenneth W. Parsons, Daniel Graham Strickland,

Bryan Marcelino, Mary Kate Nicholson, Eli Brander and Rachel T. Provencher

f(ﬁ° LexisNexis’

179

182

186

193

197

201

206

209

214



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call or email:

Raeesa Hoosen, LLB. Gt ..ooioiiiiiiiiiiiiccieeceeee et (1908) 673-3323
Email: oo raeesa.hoosen@lexisnexis.co.za
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . ... ..o .v vt (800) 833-9844
Outside the United States and Canada, please call ... ... ... ... .. (518) 487-3385
Fax Number . . .. ... . . (800) 828-8341
LexisNexis® Support Center . . .. ...... hteps://supportcenter.lexisnexis.com/app/home/

For information on other Matthew Bender publications, please call

Your account manager Or . .. ... .. ... (800) 223-1940
Outside the United States and Canada, please call . ... ............ (518) 487-3385

ISBN: 978-1-6328-0836-3 (print)
ISBN: 978-1-6328-0837-0 (ebook)
ISSN: 2374-3395 (print)
ISSN: 2374-3409 (online)
Cite this publication as:

[author namel], [article title], [vol. no.] Pra1T’s ENERGY LAW REPORT [page number]
(LexisNexis A.S. Pratt);
lan Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PraTT’s ENERGY
Law Report 4 (LexisNexis A.S. Pratt)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.
Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862

www.lexisnexis.com

MATTHEW BENDER

(2024-Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SaMueEL B. BoXERMAN
Parmer, Sidley Austin LLP

ANDREW CALDER
Partner, Kirkland ¢ Ellis LLP

MartHEw DOBBINS
Partner, Vinson & Elkins LLP

M. SeErH GINTHER
Partner, Hirschler Fleischer, PC.

StePHEN J. HUMES
Partner, Holland & Knight LLP

R. Topb JoHNsON
Partner, Jones Day

Barcray NicHOLSON
Partner, Norton Rose Fulbright

EraiNne M. WALsH
Partner, Baker Botts L.L.P

SEAN T. WHEELER
Partner, Kirkland ¢ Ellis LLP

Hydraulic Fracturing Developments
Eric ROTHENBERG
Partner, OMelymy & Myers LLP

il



Prat’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights
Reserved. No part of this journal may be reproduced in any form—by microfilm, xerography, or
otherwise—or incorporated into any information retrieval system without the written permission
of the copyright owner. For customer support, please contact LexisNexis Matthew Bender, 9443
Springboro Pike, Miamisburg, OH 45342 or call Customer Support at 1-800-833-9844. Direct
any editorial inquiries and send any material for publication to Steven A. Meyerowitz,
Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,
Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com, 631.291.5541.
Material for publication is welcomed—articles, decisions, or other items of interest to lawyers and
law firms, in-house counsel, government lawyers, senior business executives, and anyone
interested in privacy and cybersecurity related issues and legal developments. This publication is
designed to be accurate and authoritative, but neither the publisher nor the authors are rendering
legal, accounting, or other professional services in this publication. If legal or other expert advice
is desired, retain the services of an appropriate professional. The articles and columns reflect only
the present considerations and views of the authors and do not necessarily reflect those of the
firms or organizations with which they are affiliated, any of the former or present clients of the
authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v



Warehouse and Logistics Operations Targeted
by Regulatory Push for “Indirect Source Rules”
Targeting Vehicle Emissions

By Meera Gorjala, Joshua R. More and J. Michael Showalter’

In this article, the authors explain what indirect source rules are and what they could
mean for warehouse operations going forward, and discuss recent activity in California

and New York.

Historically, regulations under the federal Clean Air Act (CAA) and related
state laws divided the world into “stationary” and “non-stationary sources.”
“Stationary sources” included facilities like power plants and factories and
“non-stationary” sources targeted vehicles, engines, and other things that
moved.

In recent years, the number and size of logistics facilities has boomed,
resulting in increased attention to vehicle emissions associated with warehouses
and other logistics facilities. Several local jurisdictions have adopted or proposed
adopting indirect source rules (ISRs) to address the “indirect” environmental
impacts of large warchouses, which often result not from the warehouses
themselves, but instead from the vehicles that drive to and from and idle at the
facilities.

The warchousing and logistics industry needs to keep a close eye on these
regulations as they can involve costly compliance measures. This article explains
what ISRs are and what they could mean for warehouse operations going
forward, and discusses recent activity in California and New York.

WHAT ARE ISRS?

Warehouses have come under environmental scrutiny due to the potential for
air emissions associated with the movement of goods. With the increased
prominence of environmental justice (EJ) issues under the Biden administra-
tion, regulators and environmental non-governmental organizations (NGOs)
have scrutinized the environmental impacts of large warehouses due to their
potential to be sited in E] communities and because the traffic generated by
logistics facilities can cause community complaints.

ISRs are a method of targeting emissions from warehouses that are not
associated with the four walls of the facility itself. Rather, they regulate issues
such as vehicle emissions related to the warehouse operations and the
movement of goods.

" The authors, attorneys with ArentFox Schiff LLP, may be contacted at meera.gorjala@afslaw.com,
joshua.more@afslaw.com and j.michael.showalter@afslaw.com, respectively.
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SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT’S WAIRE
PROGRAM

As with other issues affecting the environment, California regulators are
among the first to advocate for ISRs. The California’s South Coast Air Quality
Management District (SCAQMD) enacted an ISR regulating indirect ware-
house emissions in 2021. The "Warehouse Indirect Source Rule,” or Rule
2305, was developed to reduce air pollution from mobile sources such as
trucks delivering goods to and from the facilities, yard trucks, transport
refrigeration units, ships, and trains. These ISRs can also extend to on-site
stationary equipment such as diesel backup generators or manufacturing
equipment.

The Warehouse Indirect Source Rule operates using a points-based system.
The program requires operators to earn a certain number of points each year to
offset the annual number of truck trips made to and from the warehouse, with
larger trucks such as tractors or tractor-trailers multiplied by two and a half.
Points needed to offset vehicle emissions can be earned in three ways:

 First, by completing actions provided in the Warehouse Actions and
Investments to Reduce Emissions (WAIRE) menu, which includes
projects such as on-site solar installation, energy efficiency upgrades,
and EV charging infrastructure installation;

* Second, by completing actions in an approved, site-specific custom

WAIRE Plan; or

e Third, by paying a mitigation fee, the funds of which go towards
incentives for near-zero and zero-emission trucks and zero-emission
charging and fueling infrastructure in communities near the ware-
houses that pay the fee.

Implementation of the program is phased in over time based on the size of
the warchouse. In 2022, the largest warchouses of 250,000 square feet and
above were subject to the rule. Starting in 2023, the rule expanded to include
mid-sized facilities of 150,000 square feet and above. Starting this year, 100,000
square foot facilities will also need to comply.

The ISR also requires owners and operators of covered warehouses to submit
an Initial Site Information Report (ISIR) and an Annual WAIRE Report. In an
ISIR, a warechouse operator must provide information about the warehouse’s
operations, such as the size, number of truck trips, and certain onsite
equipment, in addition to expected actions to comply with the rule. This report
only needs to be submitted once but must be resubmitted if an operator moves

L hteps://www.aqmd.gov/docs/default-source/rule-book/reg-xxiii/r2305.pdfsfvrsn=15.
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to another warehouse. The Annual WAIRE Report must document compliance
with the rule during the year, providing information about how many points
the operators is obligated to earn and how many WAIRE point were actually
attained.

The penalties for failure to comply with these potentially costly requirements
can be steep, including civil penalties of up to $11,710 per day. The SCAQMD
recently announced that of the 2,000 warchouses currently subject to the rule,
1,400 were considered out of compliance.

Perhaps predictably, SCAQMD’s Rule has already been challenged. In 2021,
the California Trucking Association (CTA) filed a complaint in the U.S.
District Court for the Central District of California alleging that the ISR was
preempted by federal law, not authorized by state law, and was an unlawful tax.
However, the court ruled in favor of the SCAQMD on summary judgement,
upholding the ISR against arguments that the rule was preempted by the federal
law.

In October 2023, the US Environmental Protection Agency (EPA) also
sought to incorporate the rule into California’s State Implementation Plan,
which would make the rule federally enforceable under the CAA. EPA accepted
comments on the proposed rule until November 13, 2023, and plans to follow
with a final action.

PROPOSED BILL IN NEW YORK

State and local regulators in New York are also focused on warehouse
emissions. Some examples:

e The town of Montgomery recently enacted a moratorium on new
warehouses within its jurisdiction.?

* An ISR bill has also been introduced in the New York State Assembly.
A.9799 would create a new permitting and oversight system adminis-
tered by the New York Department of Environmental Conservation to
address indirect emissions.® The bill would require warehouse operators
to demonstrate emission reductions efforts by installing solar panels
on-site, using alternative transportation modes for incoming or outgo-
ing trips, or paying additional fees. A.9799 also includes a permit
requirement for new warehouse developments or those proposing
significant modifications, ongoing reporting requirements, and en-

2 https://ecode360.com/MO0967/laws/LF1154624.pdf.

3 https://assembly.state.ny.us/leg/?default_fid=8&bn=A09799&term=20218&Summary=Y&Actions=
Y& Text=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y#A09799.
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hanced protections and study requirements for EJ communities or
hotspots in the state.

CONCLUSION

Affected companies should remain alert for more developments and should
regularly monitor state law and administrative activity in this area.
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